CRIMINAL PRACTICE DIRECTIONS DIVISION VI: TRIAL
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Part 37 Trial and sentence in a magistrates' court
CPD VI Trial 37A: ROLE OF THE JUSTICES’ CLERK/LEGAL ADVISER
37A.1  The role of the justices’ clerk/legal adviser is a unique one, which carries with it independence from direction when undertaking a judicial function and when advising magistrates. These functions must be carried out in accordance with the
Bangalore
Principles
of
Judicial
Conduct
(judicial
independence, impartiality, integrity, propriety, ensuring fair treatment and competence and diligence).  More specifically, duties must be discharged in accordance with the relevant professional Code of Conduct and the Legal Adviser Competence Framework.

37A.2  A justices’ clerk is responsible for:

(a)
the legal advice tendered to the justices within the area;

(b)
the performance of any of the functions set out below by member of his staff acting as justices’ legal adviser;



any

(c)
ensuring that competent advice is available to justices when the justices’ clerk is not personally present in court; and

(d)
ensuring that advice given at all stages of proceedings and powers exercised (including those delegated to justices’ legal advisers) take into account the court’s duty to deal with cases justly and actively to manage the case.

37A.3  Where a person other than the justices’ clerk (a justices’ legal adviser), who is authorised to do so, performs any of the functions referred to in this direction,

he or she will have the same duties, powers and responsibilities as the justices’ clerk.  The justices’ legal adviser may consult the justices’ clerk, or other person authorised by the justices’ clerk for that purpose, before tendering advice to the bench.  If the justices’ clerk or that person gives any advice directly to the bench, he or she should give the parties or their advocates an opportunity of repeating any relevant submissions, prior to the advice being given.

37A.4  When exercising judicial powers, a justices’ clerk or legal adviser is acting in exactly the same capacity as a magistrate.
The justices’ clerk may delegate powers to a justices’ legal adviser in accordance with the relevant statutory authority.   The scheme of delegation must be clear and in writing, so that all justices’ legal advisers are certain of the extent of their powers.  Once a power is delegated, judicial discretion in an individual case lies with the justices’ legal adviser exercising the power.  When exercise of a power does not require the consent of the parties, a justices’ clerk or legal adviser may deal with and decide a contested issue or may refer that issue to the court.

37A.5  It shall be the responsibility of the justices’ clerk or legal adviser to provide the justices with any advice they require to perform their functions justly, whether or not the advice has been requested, on:

(a)
questions of law;

(b)
questions of mixed law and fact;

(c)
matters of practice and procedure;

(d)
the  process  to  be  followed  at  sentence  and  the  matters  to  be taken into account, together with the range of penalties and ancillary orders available, in accordance with the relevant sentencing guidelines;

(e)
any relevant decisions of the superior courts or other guidelines; (f)
the appropriate decision‐making structure to be applied in any

given case; and

(g)
other issues relevant to the matter before the court.

37A.6 In addition to advising the justices, it shall be the justices’ legal adviser’s responsibility to assist the court, where appropriate, as to the formulation of reasons and the recording of those reasons.

37A.7  The justices’ legal adviser has a duty to assist an unrepresented defendant, see Rule 9.4(3)(a), in particular when the court is making a decision on allocation, bail, at trial and on sentence.

37A.8  Where the court must determine allocation, the legal adviser may deal with any aspect of the allocation hearing save for the decision on allocation, indication of sentence and sentence.

37A.9  When a defendant acting in person indicates a guilty plea, the legal adviser must explain the procedure and inform the defendant of their right to address the court on the facts and to provide details of their personal circumstances in order that the court can decide the appropriate sentence.

37A.10When a defendant indicates a not guilty plea but has not completed the relevant sections of the Magistrates’ Courts Trial Preparation Form, the legal adviser must either ensure that the Form is completed or, in appropriate cases, assist the court to obtain and record the essential information on the form.

37A.11Immediately prior to the commencement of a trial, the legal adviser must summarise for the court the agreed and disputed issues, together with the way in which the parties propose to present their cases.   If this is done by way of pre‐court briefing, it should be confirmed in court or agreed with the parties.

37A.12A justices’ clerk or legal adviser must not play any part in making findings of fact, but may assist the bench by reminding them of the evidence, using any notes of the proceedings for this purpose, and clarifying the issues which are agreed and those which are to be determined.

37A.13A justices’ clerk or legal adviser may ask questions of witnesses and the parties in order to clarify the evidence and any issues in the case.  A legal adviser has a duty to ensure that every case is conducted justly.

37A.14When advising the justices, the justices’ clerk or legal adviser, whether or not previously in court, should:

(a)
ensure that he is aware of the relevant facts; and

(b)
provide the parties with an opportunity to respond to any advice given.

37A.15At any time, justices are entitled to receive advice to assist them in discharging their responsibilities.  If they are in any doubt as to the evidence which has been given, they should seek the aid of their legal adviser, referring to his notes as appropriate.  This should ordinarily be done in open court.  Where the justices request their adviser to join them in the retiring room, this request should be made in the presence of the parties in court.   Any legal advice given to the justices other than in open court should be clearly stated to be provisional; and the adviser should subsequently repeat the substance of the advice in open court and give the parties the opportunity to make any representations they wish on that provisional advice. The legal adviser should then state in open court whether the provisional advice is confirmed or, if it is varied, the nature of the variation.

37A.16The legal adviser is under a duty to assist unrepresented parties, whether defendants or not, to present their case, but must do so without appearing to become an advocate for the party concerned.   The legal adviser should also ensure that members of the court are aware of obligations under the Victims’ Code.

37A.17The role of legal advisers in fine default proceedings, or any other proceedings for the enforcement of financial orders, obligations or penalties, is to assist the court.
They must not act in an adversarial or partisan manner, such as by attempting to establish wilful refusal or neglect or any other type of culpable behaviour, to offer an opinion on the facts, or to urge a particular course of

action  upon  the  justices.  The  expectation  is  that  a  legal  adviser  will  ask questions of the defaulter to elicit information which the justices will require to make an adjudication, such as the explanation for the default.  A legal adviser may also advise the justices as to the options open to them in dealing with the case.

37A.18The performance of a legal adviser is subject to regular appraisal.   For that purpose  the  appraiser  may  be  present  in  the  justices’  retiring  room.
The content of the appraisal is confidential, but the fact that an appraisal has taken place, and the presence of the appraiser in the retiring room, should be briefly explained in open court.

Parts 38 and 39 Trial and sentence in the Crown Court; Jurors
CPD VI Trial 39A: JURIES: INTRODUCTION
39A.1 Jury  service  is  an  important  public  duty  which  individual  members  of  the public are chosen at random to undertake.   As the Court has acknowledged: “Jury service is not easy; it never has been. It involves a major civic responsibility” (R v Thompson [2010] EWCA Crim 1623, [9] per Lord Judge CJ, [2011] 1 W.L.R. 200, [2010] 2 Cr. App. R. 27).

Provision of information to prospective jurors
39A.2   HMCTS provide every person summoned as a juror with information about the role and responsibilities of a juror. Prospective jurors are provided with a

pamphlet, “Your Guide to Jury Service”, and may also view the film “Your Role

as a Juror” online at anytime on the Ministry of Justice YouTube site www.youtube.com/watch?v=JP7slp‐X9Pc
There  is  also  information  at https://www.gov.uk/jury‐service/overview

CPD  VI  Trial  39B:  JURIES:  PRELIMINARY  MATTERS  ARISING  BEFORE  JURY  SERVICE COMMENCES
39B.1   The  effect of  section 321 of the Criminal Justice Act 2003 was to remove certain categories of persons from those previously ineligible for jury service (the judiciary and others concerned with the administration of justice) and certain other categories ceased to be eligible for excusal as of right, (such as members of Parliament and medical professionals).  The normal presumption is that everyone, unless ineligible or disqualified, will be required to serve when summoned to do so.

Excusal and deferral
39B.2   The jury summoning officer is empowered to defer or excuse individuals in appropriate circumstances and in accordance with the HMCTS Guidance for
summoning officers when considering deferral and excusal applications (2009):
http://www.official‐
documents.gov.uk/document/other/9780108508400/9780108508400.pdf









